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Summary

This study sought to explain a new type of trademark, clarified its
most important conditions, and allowed for a statement of the
jurisprudential disagreement regarding the most important trademark,
which is the olfactory trademark. This study attempted to draw the
attention of the Arab legislator in general and the Iraqi legislator in
particular to a new type of non-traditional trademark that has emerged in
the arena. Trademarks should be understood and recognized in their
technical and legal aspects.

This study proved that despite the hesitation of the Arab legislator
to legally recognize a mark that cannot be visually recognized, including
the olfactory trademark, the French and American legislators recognized
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the right of olfactory trademarks to legal protection under the trademark
system, due to their increasing economic value.

Keywords: (trademarks, olfactory brand, distinctive signs, functional
signs).
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(") Trademark Act of 1946« (“LANHAM ACT”)« 15 U.S. Code Chapter 22¢ Subchapter 11l—Construction
and definitionsc § 1127: The term “trademark” includes any word« name« symbol¢ or device« or any
combination thereof—

1- used by a person:« or

2- which a person has a bona fide intention to use in commerce and applies to register on the principal
register established by this chapter«

to identify and distinguish his or her goods« including a unique product< from those manufactured or sold
by others and to indicate the source of the goods« even if that source is unknown.

(%) James e. hawes: fragrance as trademark: international trademark association« the law journal of the
international trademark association ««volume 79¢ No.2¢« 1998¢«p 143.
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() Yaroslava kudruna "non-traditional trade marks and the abolition of the requirement for graphical
representation: eu trade mark registration process <Master’s Thesis faculty of law «Stockholm University
2018¢p 28.

(%) Helen Burton< The UK trade marks act 1994: An invitation to an olfactory occasion?« European
Intellectual Property Review: volume 17« Issue 8¢ 1995« pp.378 — 379.

(®In this Act “trade mark” means any sign which is capable

(a)of being represented in the register in a manner which enables the registrar and other competent
authorities and the public to determine the clear and precise subject matter of the protection afforded to
the proprietor« and

(b)of distinguishing goods or services of one undertaking from those of other undertakings.A trade mark
may« in particulare consist of words (including personal names): designs: lettersc numeralsc colourss
sounds or the shape of goods or their packaging
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(Y L’ancien article L.711-1 du code de la propriété intellectuelle définissait et énumérait une série de
signes susceptibles de constituer des marques. Il prévoyait que ’La marque de fabrique« de commerce ou
de service est un sigreprésentation graphique servant a distinguer les produits ou services d'une personne
physigue ou morale.

Peuvent notamment constituer un tel signe:

a) Les dénominations sous toutes les formes telles que: mots« assemblages de mots< noms patronymiques
et géographiques« pseudonymes: lettres« chiffres« siglest

b) Les signes sonores tels que: sons« phrases musicalest

c) Les signes figuratifs tels que: dessins« étiquettes« cachets: lisieres« reliefsc hologrammes« logos« images
de synthése ; les formes< notamment celles du produit ou de son conditionnement ou celles caractérisant
un service ; les dispositions< combinaisons ou nuances de couleurs.
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